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COMMERCE

The New Orleans Regional Black Chamber
of Commerce was established in 2006. The
NORBCC has a very diverse membership
base of 600+ and we are steadily increasing
iIn membership and presence in the 10-
parish region that we serve: Jefferson,
Orleans, Plaguemines, St. Bernard, St.
Charles, St. James, St. John the Baptist, St.
Tammany,

Tangipahoa, and Washington.




NOLA SHRM is proud to be the local

affiliate of the Society for Human

Resources Management (SHRM), with

more than 550 local members. Since 1949,

NOLA SHRM has served as a resource for

local human resources professionals and ®
businesses providing a forum for personal N O LA .x. S H R M
Ond prOfeSSiongl developmenT on iSSU@S New Orleans, Louisiana - Society for Human Resource Management EEHEE WS\,TQT_BHCES
related to human resource management,

promoting fellowship, and offering various

networking experiences to keep our

members engaged and current on

industry trends.
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http://www.shrm.org/

COVID-19 New
Policy, New Reality

Michelle"DCraig

Managing Attorney, Transcendent
Law Group

mcraig@ilg.law

Perry Sholes

President, Progressive HR Strategies

www.progressivehrstrategies.com

']T TRANSCENDENT Ff )

ngressive HR Strategies

This presentation is intended to provide a general overview of certain legal issues in order to simply identify issues for employers to consider. It is not intended to
provide legal advice nor create any attorney-client relationship where one does not previously exist. Appropriate legal advice can only be rendered after
assessing and evaluating the specific facts and circumstances of each situation.

— LAW GROUP


mailto:perry@progressivehrstrategies.com

Current Business Statuses — What is happening with the
business world because of the pandemic?

Layoffs vs.
Furloughs

Pertinent Provisions of the FFCRA

Keeping Staff

Closings Reduced Staff Safe

Emergency Family and Medical

Leave Expansion Act Emergency Paid Sick Leave Act

A 4

Frequently Asked Questions

What Can We Anficipate Next




Current Business Statuses — Whatis
happening with the business world because of

the pandemice

» Layoffs vs. Furloughs
» Layoffs —

» A few months of separation;
» the employee typically becomes eligible for unemployment;
» benefits can contfinue for a defined period
» Furlough —
» A few weeks of separation;
» the personremains an active employee;
» benefits typically remain active;

» the employerintends to re-hire



Closings and Reduced Staft

Reduced Hours/Pay/Staff Reductions in Force (RIF)

Hours for workers or pay for workers Permmanent separation, no intention to
reduced uniformly to save costs and rehire
extend the life of the business
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Emphasize proper hygiene, such as
disinfecting hands, surfaces, face masks

®
Ke e p I n g Physical distancing, reducing frequency,

proximity, and duration of contact between

Sllla ff S q fe people, sanitizing work spaces

Develop a plan for Working remotely
protections employees that  Instaling physical
may combine both SISER
immediate actions, as well ~ [nstalling drive-

: through window for
as longer term solutions. customer service




lnsurance

Update

DOI Announced Rule 37:

Telemedicine: Reduction in exclusions

DOI Announced Rule 40:

Suspension of Cancellation of Insurance Coverage

Insurance Companies: Elimination of Deductibles
or covering 100% of COVID-19 Medical Expenses.
Check with your Broker or Insurer

COBRA: 18 Months contfinuation. 20 days to
accept. 100% of the Cost.

HEALTHCARE.GOV: Life Event = SEP/Documentation
MEDICAID: Based on Income




Two Important parts:

FO mi”es FirST Division C: Emergency Family and

1 Medical Leave Expansion Act
Cororpwrus i
Relief Act

Division E: Emergency Paid Sick Leave
Act (EPSLA)




Original Family and Medical Leave Act
(FMLA)

leave for specified family and medical

reasons.

* Covered Employer: e Birth of a child
» private employers with 50 or more * Placement of a child with the employee for
employees adoption or foster care
» State and local government employers (no * To care for the employee’s spouse, child, or
minimum number of employees) parent with a serious health condition
e Eligible Employee: * Employee’s own serious health condition

» Employees who have worked af least 12 * Any qualifying exigency arising out of the
months and 1250 hours prior to the start of fact that the employee’s spouse, child, or
the leave AND employed at a worksite with parent is a covered military member on
50 employees within a 75 mile radius. “covered active duty.




. Adds to the FMLA list of qualifying
Division C: reasons.

Em erg en Cy * Section F: Qualifying need related to a public health
Family and emergency

Med |CG|  An employee may leave work if he/she is unable to work

Ledv e

EXpO ﬂS | O ﬂ been closed, or if the childcare provider is unavailable,
AC'l' for reasons related to COVID-19.

(EFMLEA)

due to a need for leave to care for a son or daughter

under 18 years if the child’s school or place of care has

12 weeks of leave total. EFMLEA does

not provide and additional 12 weeks.

e Leave counts against employee’s entire 12 week
allotment.



» Changes the definition of covered employer
from “employers with 50+ employees” 1o
“employers with less than 500 employee.”

DiViSiOﬂ C: » Includes public sector employers (with no
E minimum)

me!’gency » Minimum threshold of 50 still applies to all
E@ m||y elale other qualifying reasons covered by the

: FMLA
Medical Leave
Expansion Act » Changes definition of eligible employee from
"employee that has worked 1250 hours during

(EFMI—EA) the 12 months prior AND at a worksite with 50

employeesin a 75 mile radius” to Yemployee
that has been employed for at least 30
calendar days.”

» 30 days do not have to be consecutive




Division E: Emergency Paid Sick Leave
Act (EPSLA)

Grants 80 hours of .poid
sick leave to full-time This is In addifion to Employers cannot
and par-fime any paid leave the require employees
employees that are | ; N } PTO
unable to work due to SRV RS SR

COVID-19 related provide. before EPSLA.
reasons.




How does this affect
employerse




Benefits To Employees

Expanded FMLA Emergency Paid Sick Leave Act
» 12 weeks of FMLA leave fora  » Provide paid sick leave to an
qualifying need related to a employee who is unable to

public health emergency work or telework because or

qualified reasons




Reasons For Taking Leave

Expanded FMLA

» Circumstances where an employee is

unable to work (or telework) to care for a
minor child if the child’s school or place of
childcare has been closed or is unavailable
due to a public health emergency.

Emergency Paid Sick Leave Act

1.

The employee is subject to a federal, state, or
Ié)((:)(\]/llgu]cganiine or isolation order related to

The employee has been advised by a health
care provider to self- quarantine because of
COVID-19;

The employee is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;

The employee is caring for an individual subject
or advised to quarantine or isolation;

The employee is caring for a son or daughter
whose school or place of care is closed, or child
care provider is unavailable, due to COVID- 19; or

The employee is experiencing substantially similar
conditions as specified by the Secretary of HHS




Pay Requirements

Expanded FMLA

» The first 10 days are unpaid.

» The employee the can use accrued paid
leave or EPSL.

» Remaining 10 weeks: 2/3 of regular rate of
pay for regular number of hours the employee
would otherwise work

» Max benefit: $200 per day ($10,000 ftotal)

Emergency Paid Sick Leave Act

» Full-time employees: 80 hours at regular rate
of pay. If caring for a family member, 2/3 the
regular rate.

» Part-time employee: average number of hours
worked over a 2-week period.

» Employer cannot require the employer to use
accrued leave under an employer policy first

» Max benefit: depends on the reason for the
leave.

» $511/day ($5,110 total)
» $200/day ($2,000 total)




Job Restoration Requirements

Expanded FMLA

» Employee must be restored 1o
same or equally equivalent
position upon return

» Employer must make
reasonable efforts to contact a
displaced employee for up to
one year after they are
displaces if an equivalent
position becomes available

Emergency Paid Sick Leave Act
» N/A




Documentation/Compliance

ocumentation

Employer must develop
some method of TRACKING
employee request,
declinations, payments, etc.
Burden of Proof

Some room to request proof
Retaliation rules apply

DOL Resources

» Posters

» FMLA Forms

EMPLOYEE RIGHT

PAID SICK LEAVE AND EXPANDED FAMILY AND MEDICAL LEAV
UNDER THE FAMILIES FIRST CORONAVIRUS RESPONSE AT

The Families First Coronawirus Response At (FFCR AT Act ) requites certain employers to provide their
employees with paid sick ledve and expanded family and medical leave for spesiied reasons relsted to G OVID-19.
These provisiors will apply from April 1, 2020 through D e cember 31, 2020

* PAID LEAVE ENTITLEMENTS
Generally, employers covered under the Act must provide employees
Up to b weeks (50 hours, of 2 parttime employes's tc-week equivalend of paid sick leave based on the higher of
their reqular rate of pay. of the applicable state or Federal minimum wage, paid at

= 100% for qualifying reasars #43 below up ta 3511 daily and $5.110 total;

* 34101 qualfying reasons #4 and & below, up to $200 daity and $2,000 total; and

= Up to 12 meeks of paid sick leave and expanded famity and medical leave paid at3 for qualitying reason #5

below for up to $200 daily and $12,000 total.

Aparttime employes i eligible for leave for the number of hours that the employee is normally s sheduled to work
over that period

+ ELIGIELE EMPLOYEES

In general, employees of private sector employers with fewer than 500 employe es, and certain public sector
employers, are ligible for up to o we ks of fully o partially paid sick leave for COVID-12 related reasons (see belon).
En ployees who have beer e ployed for 2t least 30 days prior to heir ledve request may be eligible for up to an
additianal 10 weeks of partially paid expanded family and medical leave for reason #5 below

* QUALIFYING REASONS FOR LEAVE RELATED TO COVID-19
£n employes s entitied to tae leave related to COWID- 12 i the employes i unable tomork, including unable to
televark, because the employee:

1. & subjectto a Federal, State, or local quarantine or 5. & caring for his or her child whose school or
isolation order related to COWD-13; place of care ks closed or child care provider i

2. has bean aiviced by 2 health cars provider to un available) due to COVID-19 related reasons: or
self-quarantine related to COMWID- 19; 6.k experiencing any other substantialy: similar

condtion specified by the U.5. Depariment of

3. ks experiencing COVID-10 symptoms and i sesking
Health and Human Semrices

a medical diagnesis;
4. & caring for an individuals ubject bo an order des cribed
in(1) or seft quarantine as described in (2

+» ENFORCEMENT

The 11.5. Department of Labors Wfage and Hour Division (D) has the authority to investigate and enforce compliance
with the FFCR A Employers may not dis charge, discipline. or othennis & dis criminate against any employee whe
lawsfully fakes paidsick leave or expanded family and medical leave under the FFCRA, files a complaint, ar institutes a
procesding under o related to this #ct. Employers in violation of the provisions of the FF CRAwill be s ubjectto penalties
and enforcement by WHE.

Far addifional information

of tofle 2 complaint:
WAGE AND HOUR DI¥ISION 1-866.487-9243

UNITED STATES DEPARTMENT OF LABOR TTY 1-877-659-5627

i

dol.gowagenciesiwhd

iz movmen




Documentation/Tax Credit

44. What information should an Eligible Employer receive from an employee and
maintain to substantiate eligibility for the sick leave or family leave credits?

An Eligible Employer will substantiate eligibility for the sick leave or family leave credits if the
employer receives a written request for such leave from the employee in which the
employee provides:

The employee’s name;

The date or dates for which leave is requested;

A statement of the COVID-19 related reason the employee is requesting leave and written
support for such reason; and

A statement that the employee is unable to work, including by means of telework, for such
reason.

https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-
provided-by-small-and-midsize-businesses-fags#family leave



https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs#collapseCollapsible1585691612309
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs#family_leave

Documentation/Tax Credit

44. What information should an Eligible Employer receive from an employee and
maintain to substantiate eligibility for the sick leave or family leave credits?

In the case of a leave request based on a quarantine order or self-quarantine advice, the statement
from the employee should include the name of the governmental entity ordering quarantine or the
name of the health care professional advising self-quarantine, and, if the person subject to
quarantine or advised to self-quarantine is not the employee, that person’s name and relation to the
employee.

In the case of a leave request based on a school closing or child care provider unavailability, the
statement from the employee should include the name and age of the child (or children) to be
cared for, the name of the school that has closed or place of care that is unavailable, and a
representation that no other person will be providing care for the child during the period for which
the employee is receiving family medical leave and, with respect to the employee’s inability to work
or telework because of a need to provide care for a child older than fourteen during daylight hours,
a statement that special circumstances exist requiring the employee to provide care.



https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs#collapseCollapsible1585691612309

Small Business Exemption

FAQ # 58. When does the small business exemption apply to exclude a small business
from the provisions of the Emergency Paid Sick Leave Act and Emergency Family and
Medical Leave Expansion Act?

A small business may claim this exemption if an authorized officer of the business has
determined that:

» Expenses and financial obligations exceeding available business revenues

» Absence of the employee or employees...entail a substantial risk...because of their
specialized skills, knowledge of the business

» Not sufficient workers who are able, willing, and qualified, and who will be available at
the fime and place needed, to perform the labor or services provided by the employee

General Rule/Affect on the Small Business

» Cease operating at a minimal capacity




Frequently
Asked

Questions




Frequently

Asked
Questions

1.

Does time paid for sick leave or time
away related to COVID-19 prior to April
1 count tfoward FFCRA requirementse

» NO

Can an employer deny sick leave if the
employer had given sick leave for a
reason identified in the EPSL prior to the
Act going into effecte

» No. The EPSLA imposes new leave
requirements that is effective April 1,
2020.

Do days worked as a temporary
employee count foward the 30-day
eligibility period?

» Yes



Frequently

Asked
Questions

Can an employer send home an asymptomatic
employee who has been in contact with
someone is was confirmed to have COVID-19¢

» Yes.

Can an employer send home an employee who
Is exhibiting symptoms of COVID-19¢

» Yes. The employer has to apply this uniformly
and non-discriminatorily.

Should employers require that an employee
have a doctor’s note prior to returning to work?

» No. This would be unduly burdensome to
healthcare providers.



Frequently

Asked
Questions

Can an employer terminate an employee
because they are seeking leave under EPSLA?

» No. EPSLA has an anti-retaliation provision.

If an employer is not covered by FFCRA, can
they require use of paid time off for any
absencese

» Yes. The employer can apply a valid
internal policy consistently.

Does the employer have to pay workers
during site closures or other fime spent away
from work due 1o COVID-19¢

» Non-exempt (hourly) — only required to pay
for hours worked

» Exempt (salary) — ?enerolly, must be paid
full weekly salary if any work is performed
during the week



Frequently

Asked
Questions

10. Is COVID-19 considered a disability under the ADA?
» No.

11. Should an employer disclose the names of
employees who test positive for COVID-19¢

» No.

12. What should an employer do if an employee shows
symptoms of COVID-19¢

» Send the employee home to follow CDC
recommendations.

13. What is the impact on employee health coverage
during a workforce reduction or layoff?

» Employers with 20+ employees: COBRA
coverage will frigger. However, coverage may
be extended as part of a severance package



QUESTIONS?




Michelle D. Craig

» Managing Attorney, Transcendent
Law Group

» mcraig@tlg.law

Perry Sholes
» President, Progressive HR Strategies

» perry@progressivehrstrateqgies.com

>  www.progressivehrstrategies.com

» COVID-19 Tools and Resources

s
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